Prospects for the reform of electoral legislation in Ukraine
           This report was prepared by the think tank "Politics", the last information is from the meeting of working group on improving the election legislation, which was held on the 15th of March, 2011. 
          Analytical Center "Politics" was established in 2011 by a group of experts The Center is the independent, autonomy and nonprofit institution. Igor Popov is the head of the Center "Politics". The Mission of The Centre is the analysis of the processes in domestic and foreign policy of Ukraine. Centre experts publish the commentaries and articles related to Ukrainian political life regularly. Official website is www.real-politics.org
1. Conclusions and recommendations.
· After the amendments to the Constitution of Ukraine it is clear that the next regular parliament elections will be held on the 28 of October, 2012.
· The actual legislation governing parliamentary election should be changed to reflect the lessons learned from the 2010 local elections and recent constitutional changes. It is possible and necessary to approve electoral legislation changes until October 2011 - a year before parliamentary elections. For this appropriate reason first it is advisable to focus on developing a new Law of the Elections of Parliament, and only then to prepare the Election Code.

· One can predict the changes of the electoral system on the way 50/50 based on proportional representation and first-past-the-post districts.
· Special attention during the reform should be paid to the issue of equal representation of political forces in the election commissions, a right of candidates to appeal decisions of commissions to the independent courts, transparency of voting and counting. 
· The main discussion platform for the development of amendments to the legislation is Working Group established by the President. The representatives of all Ukrainian political forces, Ukrainian and international independent experts, the organizers of the elections are the members of this group.

· A new law should combine the best provisions of current law, the positive innovations of the Electoral Code draft № 4234-1, and new tendencies as the results of the local election campaign in 2010.  

2. Background.
         Law on Elections of People's Deputies of Ukraine (LEPD) was adopted on the 25 of March 2004
. Before each election numerous amendments were inserted to this Law as a result of the political debate between government and opposition. According to law elections are made on the basis of a proportional system of electing deputies to the nationwide constituency for electoral lists of candidates from political parties or electoral blocs of political parties. As the results of elections those parties (blocs) involved in the distribution of mandates, which candidate lists passed three percent threshold. The out-of-time parliamentary elections must be held within 60 days from publication of the decision to dissolve the previous parliament. 
          According to proportional system 2 elections were held: the regularly scheduled elections on March 26, 2006 and the out-of-time on September 30, 2007. In the electoral race in 2007 participated 20 political parties and electoral blocs. This is the lowest index during the last few elections. 4864 candidates from 20 political parties and blocs were registered. The Party of Regions won the largest number of votes, the second place - bloc of Yulia Tymoshenko, the third - Our Ukraine-People's Self-Defense. Besides, the Communist Party and the Bloc of Lytvyn passed to the Parliament as well. The election campaign was very short and therefore very intense.
           International observers appreciated the process of holding out-of-time elections as being held in accordance with the OSCE commitments and the Council of Europe and other international standards for democratic elections and confirm the existence of open and competitive environment for the elections
. Meanwhile, there were problematic issues. In particular, some political involvement of members of the Central Election Commission, which often, passes an important resolution, are not able to dissociate themselves from the interests of their political parties. Observers also criticized the low quality and accuracy of voter lists, active political campaigning by public servants for the benefit of different political forces, financial stimulations for voters by charitable organizations that were closely associated with political parties. At the same time, the issues related to the media were remained outstanding: the slow transformation of state media to truly public broadcasters, the lack of transparency in the ownership structure of media and also widespread practice of broadcast the hidden political advertising in breach of the PEL.
           On October 2010 the Constitutional Court of Ukraine (CCU) declared unconstitutional the law "On Amendments to the Constitution of Ukraine" dated by 8 December 2004 № 2222-IV (so-called political reform in 2004)
. According to the Basic Law on the revision in 1996, the Parliament and the President of Ukraine are elected for four years instead of five, like there were determined according to the 2004 political reform. It may mean that the next parliamentary elections would take place in spring 2011, rather than at autumn 2012. Meanwhile, on October 19, 2010 the Verkhovna Rada referred the bill to the Constitutional Court in which was expected to add provisions that specify the date of the parliamentary and presidential campaigns to the transitional provisions of the Constitution of Ukraine. The Parliament offered the next day to consider parliamentary elections last Sunday in October 2012 and the date for next presidential elections - the last Sunday in March 2015. On November 19, 2010 the Constitutional Court of Ukraine concluded the accordance of this definition with Articles 157 and 158 of the Constitution of Ukraine. On February 1, 2011 the Verkhovna Rada of Ukraine passed the Law of Ukraine "On Amendments to the Constitution of Ukraine" to hold regular elections of deputies of Ukraine, President of Ukraine, Verkhovna Rada of the Autonomous Republic of Crimea, local councils and village, township
. On February 3, 2011 The President of Ukraine Viktor Yanukovych signed amendments to the Constitution, which said about the next parliamentary elections on October 28, 2012.
             On October 31, 2010 took place elections of deputies of the Autonomous Republic of Crimea, local councils and village, township. International observers generally acknowledged the election as being very organized and there were no serious violations that could significantly affect to the course and results of the vote
. However, certain moments of failure the international electoral standards in organization and passing were occurred
            In particular, changing the electoral law a few months before local elections did not leave enough time to improve the law and thoroughly prepare for the elections. The observers noted irregularities in registration of candidates. The quality of lists remained on low level. One of the main problems was the disproportionate representation and unclear criteria for the appointment of governing bodies in the territorial and district election commissions. Another point of comments – inactive reaction of the authorities and law enforcement institutions on notice of administrative pressure, threats of physical or moral violence against candidates and commissioners. Besides, the officers and members of election commissions did not show enough level of control over printing and quality of security bulletins. Virtually the inadequate legislation governing the electoral process is the heart of all violations, because the gaps of the law affect primarily on the process of elections. The current electoral law needs to be change, and the system of functioning of local government - a major reform, according to European democratic standards. 
  On March 23, 2010 in the Parliament registered a draft Electoral Code number 4234-1, it became a replacement of registered on March 19, 2009 the Project number 4234. The Bill was drafted by the parliamentary working group with participation of European experts and their financial assistance. On June 7, 2010 the draft was sent to the Venice Commission signed by the Head of the Parliament, Volodymyr Lytvyn. After the elections of local self-government the President Viktor Yanukovych supported the development of the Electoral Code as the sustainable legislation that would put the end to constant changes of electoral law before the election itself. The idea of the Electoral Code is to unify the common procedure in the election of the president, parliament and local governments, and in the special part, which refers to features of all these elections, to provide stable mechanisms to make it impossible to constant changes from election to election.
            According to the conclusions of the Venice Commission of 20 December 2010, the draft Code provides a detailed regulation of elections in Ukraine. It will take into account the numerous recommendations of the OSCE / ODIHR and Venice Commission, and is the first attempt to codify all election rules in the unified election code. The Venice Commission hopes that other recommendations of the preliminary conclusions of the Venice Commission and OSCE / ODIHR will be duly taken into account in further stages of the draft law on elections. The Commission noted that the Election Code provides numerous and detailed provisions for increasing transparency, accountability and installation process of voting, counting and tabulation of results. The text also brings together the necessary and delicate position of election administration, voter registration and the system for complaints and appeals. Thus, as stated in the conclusion it is a step forward compared with existing legislation on elections. However, some dispositions of the Code, based on the committee's view, can be further improved
. 
On November 2, 2010 The President of Ukraine Viktor Yanukovych issued a decree to set up Working Group on improving the election legislation, which must create a modern democratic system of election law. After receiving the opinion of the Venice Commission President Viktor Yanukovych instructed the Ministry of Justice of Ukraine to take into account the conclusions of the Venice Commission and resolutions of the Council of Europe 1755 and to submit it in due course
. Since the current bill of the Electoral Code was drafted in 2009, it failed to consider the practice of holding two election campaigns in 2010, and constitutional reform of 2010-2011. That is why the new electoral law must take account of developments № 4234-1. But at the same time, new legislation should overcome the discovered in 2010 problems and appreciate the changes of the Constitution, including the term and ambit of MPs.
3. The position of the main political forces and the President of Ukraine concerning changes to the law on parliamentary elections. 
Most political parties held their discussions around the issue of electoral system; the procedural matters were usually discussed by experts.
The President of Ukraine Viktor Yanukovych comes forward the creation of the modern democratic electoral law, which would correspond to the international standards. The election laws should be standardized and consolidated in the Election Code. The President also believes that the electoral system must change from the proportional one to a system based on majority or a mixed system. 
After the first sessions of the Working Group on improving legislation, V. Yanukovych through his representatives announced his position on key procedural aspects in the new law. He considers that first of all the election commissions must be formed by the representatives of parliamentary parties, other places can be draw among the other parties. A simple majority of the commission will be sufficient for a quorum and a decision must be taken by a majority of those presents. The parties should not be able to recall a member of the commission without his consent. The President supports the proposals to abolish the possibility of creating electoral blocs, as well as make the work of election commissions as constant. They offer to form election districts as based on the number of voters of the difference plus / minus 10%, study the possibility to reduce the maximum number of voters at one polling station to minimize queuing. The President proposes to finance early elections from State Budget Reserve Fund to ensure proper and in time funding. He also proposes to equate the local observers’ rights with ones of international observers. All of these proposals are still discussing by the working group.
The Party of Regions supports the annulment of the proportional representation and the introduction of mixed electoral system - a 50% majority, 50% - proportional. Also required the adoption of the Electoral Code, that would put the end of changing the election law. Furthermore it is reasonable for the Parliament to pass the law according to which the presidential, parliamentary and local elections should take place in one year. Thus, as says the head of the Party of Regions Olexandr Yefremov, it is necessary to systematize the legislation to spare the state budget and to consolidate society. The Party of Regions supports the proposals of President Viktor Yanukovych about the procedural aspects.
The People's Party supports the introduction in Ukraine of majority electoral system and the implantation of legislative mechanism recall of deputies if they do not fulfill their duties. As a compromise a mixed system of elections is considered. 
The Communist Party of Ukraine believes that the proportional system of elections must be left at the local level, but for the parliamentary one it is necessary to establish a majority. 
BUT -Batkivscuna actively stands on the idea of the proportional electoral system with open lists. According to the leader of this political party Yulia Timoshenko, the community will vote the person and at the same time the party, but the party system will remain, that will not give the opportunity and a chance to recover the dictatorship. The offered type of open-list  is still unknown. 
The Front of Changes comes forward changing the voting system in Ukraine. In particular, the leader of this party Arseniy Yatsenyuk accents that changing the electoral system it is voting only on open lists, for the deputy, who represents the appropriate party. “We can do nothing with this parliament or this electoral system, only fly into an abyss”.
On March 2010 Yedyniy Centre Party presented its version of the Electoral Code, which foresees the introduction of open electoral lists, the prohibition of registered units on the elections, the taking down of restrictions on the maximum amount of election funds of candidates, parties and their local organizations (units), the introduction of election of mayors in two tours and also to raise a threshold for electoral blocs. 
The "Svoboda" supports the proportional electoral system with open lists. Also offers to limit the amount of campaign funds for political parties and blocs (which participate in elections), to ban paid political advertising in the media during the election campaign and to ensure equal representation in election commissions of all political parties participating in elections.
4. Major problems and discussion issues:
         During the meetings of the Working Group at the President a number of controversial issues were discussed, but most of them are technical and will not have significant impact on the outcome of elections or their democracy. Voting abroad for the election of majority component is not really a key issue. World practice has several solutions of this one and the Ukrainian election organizers have the necessary experience. 
         Some recommendations of the Venice Commission, stated in the decision of the Election Code is neither a question of urgent importance for the Ukrainian reality. Thus, the recommendation to allow campaigning to non-citizens of Ukraine contradicts the Constitution of Ukraine. Currently, there is a European trend of voting in local elections by foreign citizens or persons without citizenship resident in the relevant community. However, Ukraine has not the institute of dual citizenship and therefore only citizens of Ukraine have an active right to vote, as only they have the right to campaign. 
          The electoral campaign for local elections revealed a number of claims to the mechanism of formation of election commissions, which had been applied. The next election campaign during the election of the Parliament should settle the matter. In actual political context it is necessary to leave the disposition of the formation the commission by the representatives of the election process. The top priority right to include their representatives to the parliamentary parties remains be questionable. It becomes particularly difficult for electoral blocs participated in 2007 elections. Many of those units suffered significant reformations and may have complication and difficulties in allocating quotas for the commission. The distribution of quotas between the parties-founders of blocs during the last elections should be getting registered in details. If the number of candidates is more than necessary the open draw would solve the problem. It is also desirable to fulfill a draw in a case of refusal of the commissioners from their work.

         The mechanism of electing the heads of electoral commissions is also important. On the one hand, they should reflect the interests of various parties, on the other - have the necessary experience. The experience should be confirmed by the records of the election commissions in the last elections. From the number of such persons the CEC (for the constituency commissions) and the constituency commission (for the polling station commissions) should select the heads, secretaries and deputy commissioners by the method of drawing and quotation. The presentations of the "technical"
 candidates and parties form another problem, but it is less important than the complaints of 2010 year of the imbalance in the commissions’ management. 
       Another actual problem of the local elections of 2010 was failure to register candidates for technical reasons. The list of reasons for such failure must be clearly drawn in law and in the resolutions of CEC. 
        The issue of making warnings and de-registration of candidates should be reviewed. A large number of errors during the election campaign in 2010 were caused by a lack of opportunities of the election commissions, authority to examine complaints and primary documents, realization of investigation. The prevention and de-registration should take place only after the court decision, and the candidate must have a clear right to appeal. 
         The abolition of the electoral blocs during the local elections in 2010 showed itself from a good side, and the rejection of the blocs on the parliamentary elections will be natural.

5. Activities of the working group on improving the election legislation 
       On November 2, 2010 the President of Ukraine Viktor Yanukovych issued the order concerning the Working Group on improving the election legislation
, the purpose of which is to solve one of the most important issues of democracy in Ukraine - the creation of the modern democratic election law.
       In particular, the group should prepare the legislative proposals for comprehensive and systematic improvement of the regulation of elections in Ukraine with the participation of foreign experts to the May 1, 2011
. 
        The Working Group includes representatives of the Presidential Administration, Ministries of Justice and Foreign Affairs of Ukraine, the Central Election Commission, Supreme Court of Ukraine, the National Institute for Strategic Studies, National Law Academy of Ukraine named by Yaroslav the Wise, the Institute of State and Law of the National Academy of Sciences of Ukraine, Odesa National University of Law Academy, as well as deputies of Ukraine.
        Besides, the international experts from the OSCE / ODIHR, the German government, IFES, IRI participate in this group constantly.
       The first meeting of the Working Group on improving the election legislation took place on November 10, 2010 under the chairmanship of President of Ukraine Viktor Yanukovych. The participants agreed that the position of the electoral system should be understood and supported by a large part of Ukrainian society. In this case, the nature of the electoral system may be even reflected in the Constitution of Ukraine. The group took note of the feasibility of a mixed electoral system. The President of Ukraine stressed on the importance of work in this group the Ukrainian and also international experts to improve the election law. In particular, Viktor Yanukovych said that Ukraine, on the purpose to be a member of EU, was ready to cooperate with international experts.
       On December 16, 2010 at the Administration of President of Ukraine took place the second meeting of the working group, the issues of formation and activity of election commissions were discussed, in particular the possibility of the implementation of the previous training for election commission members, principles of formation the district election commissions, the role of political parties in this process and decision-making election commissions. During the meeting the specified members of the Working Group and international experts advanced their opinion on the issues.
       On January 27, 2011 at the Presidential Administration of Ukraine took place the third meeting of the Working Group, the general principles of a new electoral law was discussed. 
       On the 15 of March an important meeting took place concerning the results of discussion of the main principles and directions of reforming the electoral law. The representatives of the President Viktor Yanukovych proclaimed his position on key issues and problematic (see position of the President in chapter 3 of this report). The Working Group planned to review the drafts of specific sections of the new law at the next meetings. 
       In general, the Working Group had demonstrated its effectiveness. Unlike some other reforms, actually exist the real dialogue between the government and the opposition, with the participation of the best Ukrainian and international experts. Only in such a way it is possible to develop an efficient and effective law and to give to the Verkhovna Rada of Ukraine the opportunity to adopt such a law beforehand the Election Day.
� � HYPERLINK "http://zakon1.rada.gov.ua/cgi-bin/laws/main.cgi?page=1&nreg=1665-15&text" ��http://zakon1.rada.gov.ua/cgi-bin/laws/main.cgi?page=1&nreg=1665-15&text�





2 The report of OSCE mission on monitoring the election “Ukraine. The pre-term election of Parliament on the 30th of September of 2007.”





� The Constitutional Court of Ukraine points out the violation of procedures of passing law №2222-IV.  Especially, the bill by the Verkhovna Rada on December,8 of 2004 №4180 (later the law №2222) were passed with the corrections without assessments of CC, thus it is the violation of procedure. The acceptance of politic reform of 2004 as unconstitutional means that the law norms №2222 are renovated from 30 September 2010.


4 The appropriate law project (№ 7265) "On the introduction of changes of The Constitution of Ukraine concerning conducting of next elections of deputies of Ukraine, President of Ukraine, Verkhovna Rada of the Autonomous Republic of Crimea, local councils and village, township" was supported by 310 deputies.


265).


5 The resolution of European Parliament concerning Ukraine, November, 24, 2010.











� http://portal.rada.gov.ua/rada/document/236619/CDL-AD(2010)047-e.pdf


7 The decree of the President of Ukraine №24/2011 (January, 12, 2011) “The plan of actions on the fulfillment the duties and obligations of  Ukraine as the member of Council of Europe”.








� Ukrainian mass media calls  like “the technical candidates or parties” those unpopular parties, that formally take part on the elections and present as activists the members from other parties on reword.
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